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Recent Public Access Counselor Advisory Opinions

The public access counselor is charged with igsadvisory opinions in response
to formal complaints and informal inquiries. Indode 85-14-4-10. Several advisory
opinions affecting school boards and school cotpmra have been issued since July 1,
2007 (the appointment date for the current coumseleather Willis Neal). A selection
of those opinions is highlighted here. To viewplblic access counselor opinions since
1999, please visiwww.in.gov/pac

Opinion of the Public Access Counselor 07-FC-161

This complaint, filed against Fort Wayne Communighools, alleged the
Corporation violated the Access to Public Records (BAPRA”) (Ind. Code 5-14-3) by
denying the requester a copy of a weekly “newstette superintendent prepared for the
Board members. The Corporation argued that becthmse‘newsletter” contained
expressions of opinion, it could be withheld fronsabsure under the deliberative
materials exception, found in I.C. 85-14-3-4(b)(6FFWCS indicated the document
addresses matters which the Board may see in the week and expresses the
Superintendent’s opinion. It does not contain seudocuments or other factual
information.

An agency may withhold, at its discretion, recottiat are intra-agency or
interagency deliberative material, including matkedeveloped by a private contractor,
that are expressions of opinion or speculative ature and communicated for the
purposes of decision making. 1.C. 85-14-3-4(b)(@he Corporation demonstrated the
newsletter was deliberative material.

Opinion of the Public Access Counselor 07-FC-170

This complaint, filed against Fort Wayne Communighools, alleged the
Corporation violated the APRA by denying the redeleaccess to records. The request
was for a copy of records of disciplinary actioaken against all certified teachers for
the last ten years. The requester provided th@dation with the names of all 5,200
certified teachers employed by the Corporation withe last ten years.

The APRA provides that personnel files are geherabndisclosable at the
discretion of the agency. I.C. 85-14-3-4(b)(8)ert@in information, however, must be
provided upon request:
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(A) the name, compensation, job title, businessresl] business
telephone number, job description, education amathitrg background,
previous work experience, or dates of first and émsployment of present
or former officers or employees of the agency;

(B) information relating to the status of any folncharges against the
employee; and

(C) the factual basis for a disciplinary actionwvimich final action has
been taken and that resulted in the employee Iseisgended, demoted, or
discharged.

. This subdivision does not apply to the disale of personnel
information generally on all employees or for greupf employees
without the request being particularized by empéogame. 1.C. 85-14-3-
4(b)(8).

The public access counselor opined that this proabin against generalized
requests prohibits a requester from submitting suckguest, for any disciplinary actions
resulting in suspension, demotion, or discharg&ertaagainst any employee in a
generalized group. The length of time it wouldetake Corporation to perform the
research just to determine whether there were nssp® records combined with the
prohibition in I.C. 85-14-3-4(b)(8) against generall requests made the request not
reasonably particular as required by I.C. 85-14&-3 The Corporation offered to allow
the requester to listen to minutes of Board mestimghich would help the requester find
the names of any employees against whom such filnsoip action was taken, but the
requester declined to do so.

This opinion raised two additional issues regaggersonnel records. First is the
issue of what constitutes formal charges as contetp by I.C. §5-14-3-4(b)(8)(B).
Following is the opinion related to this issue:

“[Nt is my opinion “formal charges” would includex statement or
assertion of illegality or other complaint rising the level of being made
or asserted using established form, custom or rWile this does not
necessarily limit “formal charges” to solely asgers of illegality, it is my

opinion “formal charges” implies records relatimyrhisconduct rising to
the level of being alleged through an establishedn&l complaint

process.” Opinion of the Public Access Counselor 07-FC-170

Second is the issue of what constitutes “finalactias contemplated by I.C. 85-14-3-
4(b)(8)(C). Following is the opinion related tostissue:

“l subscribe to Counselor O’Connor’s definition egpsed in Qpinion of
the Public Access Counselor 9p-hat ‘final action’ is not limited to
action by the governing body but includes the fiaetion of discipline or
discharge taken against an employel.”
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Similar issues were raised and addressed by tine saquester who submitted
requests to the other school corporations in FodayNMé. Two additional formal
complaints were filed and answered with the follagvopinion number€7-FC-183and
07-FC-189

Opinion of the Public Access Counselor 07-FC-201

This complaint, filed against South Bend Commuidthool Corporation Board
of Trustees, alleged the Corporation violated tiper©Door Law (“ODL”) (Ind. Code 5-
14-1.5) by holding a meeting in the Superintendeatfice, attended by five of the seven
members of the Board. The sixth member refusedtémd because she believed it to be
an illegal meeting. The purpose of the meeting twadiscuss concerns arising from the
“volatile behavior” of the seventh member duringeextive sessions. That seventh
member was not invited to the meeting. The membeped the Superintendent might
offer some guidance on the issue of the volatilarBeanember.

The public access counselor opined that the meefiolgted the ODL. The
gathering was not a chance or social gathering,iaslear the meeting was planned and
had a purpose. The question was whether the ngestis intended to take official action
on public business.

To take “official action” means to receive inforneat, deliberate, make
recommendations, establish policy, make decisioriake final action. 1.C. 85-14-1.5-2
(d). “Public business” means any function uponahhthe public agency is empowered
or authorized to take official action. I.C. 85-1%6-2(e).

Official action is not limited to decision-makinddere, the members of the Board
who met were doing so to discuss the actions oth@ncBoard member at executive
sessions. They were certainly deliberating, if @lsb receiving information and making
recommendations and perhaps even making decisidasuch, the counselor’'s opinion
was that the Board violated the ODL.

Opinion of the Public Access Counselor 07-FC-283

This complaint, filed against Union North Schoobr@oration, alleged the
Corporation violated the APRA by denying the redgeleaccess to the resignation letters
of two former employees. The Corporation claimtel letters were part of the personnel
files of the employees and as such could be withfrem disclosure at the discretion of
the agency, pursuant to I.C. 85-14-3-4(b)(8).

Section 4(b)(8) provides an exception within theception to disclosure,
requiring the disclosure of certain records corgdiim the personnel files of an employee
but providing a general exception for the remairafethe personnel file. The records at
issue here are not records which fall into anyheféxceptions within the exception listed
in I.C. 85-14-3-4(b)(8). The public access counisshid the following: “While it is not
my opinion thatany recordplaced into an employee personnel file can beheithfrom
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disclosure using this exception, it is my opinidwatt recordgelated to an individual's
employmentvhich are maintained as part of the employee’sqerel file, including a
resignation letter, may be withheld from disclosatd¢he discretion of the agency under
this exception.”

Opinion of the Public Access Counselor 07-FC-317

This complaint, filed against Fort Wayne CommunBghools, alleged the
Corporation violated the APRA for a number of remsoThe noteworthy issue for Board
members to consider is the issue of the requestdpies of handwritten notes from two
different meetings.

This issue was previously addressed by CounselogrkBavis inOpinion of the
Public Access Counselor 06-FC-72A “public record” is any material that is created,
received, retained, maintained, or filed by or watlpublic agency. See 1.65-14-3-2(m).
Mere creation of handwritten notes during a pubfieeting by a public official, without
more, does not demonstrate that a record is a itpuetord.” Only “public records” are
required to be available for inspection and copyidg

If the handwritten notes created by Board membesgtendance at a meeting are not
filed with or are not maintained by the Corporataifice, they are not public records. If the
notes were filed with or are maintained by Corporgtthey may constitute personal notes
serving as the equivalent of a diary or journaljolhare excepted from disclosure at the
discretion of the public agency under 185-14-3-4(b)(7) Since the handwritten notes were
used as reference by each individual for his owrp@ses, the exception applied here. As
such, FWCS did not violate the APRA by denying asde the notes.

Opinion of the Public Access Counselor 07-FC-318

This complaint, filed against South Bend Commursighool Corporation and
Corporation Board of Trustees, alleged the Corpmmaand Board violated the ODL.
First, the complainant alleged the Corporationated the ODL when all the members of
the Board attended an organizational meeting helddiscuss the petition and
remonstrance process under way regarding propasaalcing of remodeling of schools
maintained by the Corporation. The meeting wasanganized by any members of the
Board, but the Board President did send an inemati flyer by electronic mail to 45
respondents, and each of the Board members waspéerd of the email message.

The public access counselor relied on the factstbi®aBoard had not previously
discussed the meeting or decided to attend theimgea$ a group, the President sent the
message to the Board members as individuals wharksbws to be interested in and
supportive of the issue, and the Board members @aatie an individual decision
whether to attend the gathering. Further, reqgithle members of a governing body to
provide notice every time they receive an invitatnd might attend the same event
frustrates the purpose and intent of the ODL. #Ashsthe gathering was a “social or
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chance gathering not intended to avoid this chapted did not violate the ODL. I.C.
§5-14-1.5-2(c).

As a caveat to Board members, though, the opirsiai intended to indicate that
any time Board members individually decide to attem function they escape the
requirements of the ODL. Note the following exadrpm the opinion:

“I am not prepared to say that because the Boartbisempowered or
authorized to take action relating to the remomstaprocess that any
gathering of the Board to discuss the remonstravandd not be defined
as a meeting. It is conceivable that a gathenignided to be a discussion
of the remonstrance could lead to official actionbusiness on which the
Board is empowered or authorized to take actiofy. fof instance, the
Board gathered to discuss their actions as a Bdiel,whether they
would attend the organizational meeting or the ®etd Council meeting
together as a Board and address the financing,issedieve that would
cross the line and constitute a meetingJpinion of the Public Access
Counselor 07-FC-318

The complainant also alleged the Board violatedQbd. when a majority of the
members attended a South Bend Common Council ngeetgarding the financing issue.
For reasons similar to those in the previous segndne counselor again found no
violation of the ODL. Further, it was clear thedd was not attempting to circumvent
the ODL since this issue involves a public meewhghe Council which a majority of
Board members attended.

Opinion of the Public Access Counselor 07-FC-327

This complaint, filed against the Charles A. Belteimorial School Corporation,
alleged, among other things, the Corporation vealahe APRA by claiming a tort claim
notice was an education record and as such subjeetlaction of personally identifiable
information, pursuant to I.C. 85-14-3-4(a) and Haenily Educational Rights and Privacy
Act (“FERPA"), 20 U.S.C.A. 81232t seq

The public access counselor opined that the taimcnotice is an education
record and as such personally identifiable inforamamust be redacted before the record
may be disclosed. Here, though, the Corporatiatagted too much information,
including items like the name of the school, thenant the claimant sought in damages,
and arguably the list of teachers involved. ThepGrmation bears the burden of proof in
sustaining the denial of access. I.C. 85-14-3f1he Corporation can show that a list of
the involved teachers would make it easy to traeestudent involved, that proof could
sustain the denial.
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Opinion of the Public Access Counselor 07-FC-330

This complaint, filed against the Clark-Pleasantrthunity School Corporation,
alleged, among other things, the Corporation vsalathe APRA by refusing to make
available a copy of the “Board packet” to the palgrior to each Board meeting. The
issue of a blanket request for a copy of the pafthketach meeting had been addressed in
a previous opinion:

“Regarding your blanket request on January 1 foc@lincil packets for
the year, | do not believe this to be a requestematth reasonable
particularity under the APRA. The definition oflgic records required to
be disclosed under the APRA includes any writingpgr, report, study,
map, photograph, book, card, tape recording orrothaterial that is
created, received, retained, maintained or filedbwith a public agency.
I.C. 85-14-3-2. The definition does not includeals yet to be created,
and as such the Town is under no obligation to ygcedecords that have
not been created. If you wish to receive each cbpacket for the year,
you should request each packet after it has besatext.” Opinion of the
Public Access Counselor 07-FC-259

Regarding the request that the Board packet bes raagilable for inspection and
copying at the time of each Board meeting, the ARRAs not provide a time by which
records must be provided in response to a requEse. public access counselor’s office
has long said that records must be produced wathigasonable amount of time based on
the facts and circumstances. It is not alwaysom@sle to expect the packet to be
provided in advance of the meeting. If, for insnthe packet were finalized close to
the meeting time and the packet had not yet beerewed for disclosable and
nondisclosable information, it would be reasondblethe Corporation to provide the
packet at some point after the meeting.

Opinion of the Public Access Counselor 07-FC-354

This complaint, filed against Hanover Community &uhCorporation, alleged
the Corporation violated the ODL for failing to prde a time in the meeting notice,
failing to identify agenda items by substance, elicating to the complainant he would
not be allowed to speak at future meetings.

The Board provided notice for its November 13 nmgetbut in the notice
indicated the meeting would begin “immediately daling the public hearing on the
proposed lease for the new middle school.” Thenselor opined that “time” as
contemplated by the notice requirement of 1.C. 85t15-5(a) is the hour at which the
meeting will begin. “Time’ has a number of defions, but in my opinion the
applicable definition here is ‘an appointed, fixeat, customary moment or hour for
something to happen, begin, or end.’Merriam-Webster's Online Dictionary,
http://www.merriam-webster.com/dictionary/tineecessed December 3, 200Dpinion
of the Public Access Counselor 07-FC-35A notice indicating a meeting will begin
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before or after another meeting or event, absemadioation of the time of day, does not
satisfy the ODL notice requirement. As such, tloai@ violated the ODL by failing to
indicate the time at which the meeting was to begin

Regarding the complaint that the Board failed éfer to agenda items by
substance rather than agenda number, the Boandotlidiolate the ODL. A governing
body utilizing an agenda shall post a copy of thenala at the entrance to the location of
the meeting prior to the meeting. A rule, regulati ordinance, or other final action
adopted by reference to agenda number or item adovad. 1.C. 85-14-1.5-4(a). If the
Board took final action (i.e. voted) on the propbgmlicy changes and referred to the
item only by agenda number or item, the final actioay be void. Here, though, the
Board did not take final action, so it did not \atd the ODL.

Regarding the complaint that the Board indicatedauld no longer allow the
complainant to speak at its meetings, the Boardndidviolate the ODL. Indiana law
only requires that public meetings be open; it dossrequire that the public be given the
opportunity to speakBrademas v. South Bend Cmty. Sch. Gof3 N.E.2d 745 (Ind.
Ct. App. 2003)frans. denied2003.



